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Atlantic herring vessels, as required by
this part.

VMS unit means a device installed on
board a vessel used for vessel moni-
toring and transmitting the vessel’s
position as required by this part.

Weakfish means Cynoscion regalis.

Whiting means Merluccius bilinearis.

Whiting Monitoring Committee (WMC)
means a team appointed by the NEFMC
to review, analyze, and recommend ad-
justments to the management meas-
ures addressing small-mesh multispe-
cies. The team consists of staff from
the NEFMC and MAFMC, NMFS North-
east Regional Office, the NEFSC, the
USCG, at least one industry represent-
ative from each geographical area
(northern New England, southern New
England, and the Mid-Atlantic), and no
more than two representatives, ap-
pointed by the Commission, from af-
fected states.

[61 FR 34968, July 3, 1996]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §648.2, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

EFFECTIVE DATE NOTE: At 72 FR 51702,
Sept. 11, 2007, §648.2 was amended by adding
the definitions for ‘‘Individual Transferable
Quota (ITQ) Program” and ‘‘Mahogany Qua-
hog’ in alphabetical order, and the defini-
tion for ‘“Vessel Monitoring System’ was re-
vised, effective Jan. 1, 2008. For the conven-
ience of the user, the added and revised text
is set forth as follows:

§648.2 Definitions.

* * * * *

Individual Transferable Quota (ITQ) Program
means, for the Atlantic surfclam and ocean
quahog fishery, the annual individual alloca-
tion of quota specified at §648.70.

* * * * *

Mahogany Quahog see Ocean Quahog

* * * * *

Vessel Monitoring System (VMS) means a
vessel monitoring system or VMS unit as set
forth in §648.9 and approved by NMFS for use
on Atlantic sea scallop, NE multispecies,
monkfish, Atlantic herring, and Atlantic
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surfclam and ocean quahog vessels, as re-
quired by this part.

* * * * *

§648.3 Relation to other laws.

(a) The relation of this part to other
laws is set forth in §600.705.

(b) Nothing in these regulations su-
persedes more restrictive state man-
agement measures for any of the spe-
cies referenced in §648.1 and, for Atlan-
tic salmon, more restrictive local man-
agement measures.

§648.4 Vessel permits.

(a) Fishery specific permit informa-
tion—(1) NE multispecies vessels. Except
for vessels that have been issued a
valid High Seas Fishing Compliance
permit, have declared their intent to
fish, and fish exclusively in the NAFO
Regulatory Area as provided in §648.17,
any vessel of the United States, includ-
ing a charter or party boat, must have
been issued and have on board a valid
multispecies permit to fish for, possess,
or land multispecies finfish in or from
the EEZ. Multispecies frames used as,
or to be used as, bait on a vessel fishing
exclusively with pot gear are deemed
not to be multispecies finfish for pur-
poses of this part provided that there is
a receipt for the purchase of those
frames on board the vessel.

(i) Limited access multispecies permits—
(A) Eligibility. To be eligible to apply
for a limited access NE multispecies
permit, as specified in §648.82, a vessel
must have been issued a limited access
NE multispecies permit for the pre-
ceding year, be replacing a vessel that
was issued a limited access NE multi-
species permit for the preceding year,
or be replacing a vessel that was issued
a confirmation of permit history; un-
less otherwise specified in this para-
graph (a)(1)(i)(A). For the fishing year
beginning May 1, 2004, a vessel may
apply for a limited access Handgear A
permit described in §648.82(b)(6), if it
meets the criteria described under
paragraphs (a)(1)(A)(A)(1) and (2) of this
section.

(I) The vessel must have been pre-
viously issued a valid NE multispecies
open access Handgear permit during at
least 1 fishing year during the fishing
years 1997 through 2002; and
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(2) The vessel must have landed and
reported to NMFS at least 500 1b (226.8
kg) of cod, haddock, or pollock, when
fishing under the open access Handgear
permit in at least 1 of the fishing years
from 1997 through 2002, as indicated by
NMF'S dealer records (live weight), sub-
mitted to NMFS prior to January 29,
2004.

(3) Application/renewal  restrictions.
The vessel owner must submit a com-
plete application for an initial limited
access handgear permit before May 1,
2005. For fishing years beyond the 2004
fishing year, the provisions of para-
graph (a)(1)(1)(B) of this section apply.

(B) Application/renewal restrictions. All
limited access or moratorium permits
established under this section must be
issued on an annual basis by the last
day of the permit year for which the
permit is required, unless a confirma-
tion of permit history (CPH) has been
issued as specified in paragraph
(a)(1)(A)(J) of this section. If a vessel is
issued more than one limited access or
moratorium permit under this section,
these permits will be regarded as a per-
mit suite. Permit renewal or relin-
quishment must be made at the time
the first permit application is sub-
mitted for a new permit year. Applica-
tion for limited access or moratorium
permits must be received no later than
30 days before the last day of the per-
mit year of the earliest expiration date
for any permit in the suite of such per-
mits issued to the vessel. Failure to
renew a limited access or moratorium
permit in any permit year bars the re-
newal of the permit in subsequent
years. Open access permits may not be
issued to a vessel eligible to renew a
limited access or moratorium permit
until such time that the vessel’s lim-
ited access or moratorium permit(s)
are renewed or voluntarily relinquished
pursuant to paragraph (a)(1)(i)(K) of
this section, or otherwise transferred
from the vessel.

(C) Qualification restriction. Unless the
Regional Administrator determines
otherwise, no more than one vessel
may qualify, at any one time, for a
limited access permit or CPH based on
that or another vessel’s fishing and
permit history. If more than one vessel
owner claims eligibility for a limited
access permit or CPH, based on one

§648.4

vessel’s fishing and permit history, the
Regional Administrator will determine
who is entitled to qualify for the per-
mit or CPH and any DAS allocation ac-
cording to paragraph (a)(1)(i)(D) of this
section.

(D) Change in ownership. The fishing
and permit history of a vessel is pre-
sumed to transfer with the vessel
whenever it is bought, sold, or other-
wise transferred, unless there is a writ-
ten agreement, signed by the trans-
feror/seller and transferee/buyer, or
other credible written evidence,
verifying that the transferor/seller is
retaining the vessel’s fishing and per-
mit history for purposes of replacing
the vessel.

(E) Replacement vessels. With the ex-
ception of vessels that have obtained a
limited access Handgear A permit de-
scribed in §648.82(b)(6), to be eligible
for a limited access permit under this
section, the replacement vessel must
meet the following criteria and any
other applicable criteria under para-
graph (a)(1)(i)(F) of this section:

(I) The replacement vessel’s horse-
power may not exceed by more than 20
percent the horsepower of the vessel’s
baseline specifications, as applicable.

(2) The replacement vessel’s length,
GRT, and NT may not exceed by more
than 10 percent the length, GRT, and
NT of the vessel’s baseline specifica-
tions, as applicable.

(F) Upgraded vessel. A vessel may be
upgraded, whether through refitting or
replacement, and be eligible to retain
or renew a limited access permit, only
if the upgrade complies with the fol-
lowing:

(I) The vessels’s horsepower may be
increased only once, whether through
refitting or replacement. Such an in-
crease may not exceed 20 percent of the
horsepower of the vessel’s baseline
specifications, as applicable.

(2) The vessel’s length, GRT, and NT
may be increased only once, whether
through refitting or replacement. Any
increase in any of these three specifica-
tions of vessel size may not exceed 10
percent of the vessel’s baseline speci-
fications, as applicable. If any of these
three specifications is increased, any
increase in the other two must be per-
formed at the same time. This type of
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upgrade may be done separately from
an engine horsepower upgrade.

(G) Consolidation restriction. Except as
provided for in the NE Multispecies
DAS Leasing Program, as specified in
§648.82(k), and the NE Multispecies
DAS Transfer Program as specified in
§648.82(1), limited access permits and
DAS allocations may not be combined
or consolidated.

(H) Vessel baseline specifications. The
vessel baseline specifications in this
section are the respective specifica-
tions (length, GRT, NT, horsepower) of
the vessel that was initially issued a
limited access permit as of the date the
initial vessel applied for such permit.

(I) Limited access permit restrictions. (1)
A vessel may be issued a limited access
NE multispecies permit in only one
category during a fishing year. Vessels
may not change limited access NE
multispecies permit categories during
the fishing year, except as provided in
paragraph (a)(1)(A)(I)(2) of this section.
A vessel issued a limited access NE
multispecies Hook-gear permit or a
limited access Handgear A permit may
not change its limited access permit
category at any time.

(2) The owner of a vessel issued a lim-
ited access multispecies permit may
request a change in permit category,
unless otherwise restricted by para-
graph (a)(1)(A)(I)(I) of this section. The
owner of a limited access multispecies
vessel eligible to request a change in
permit category must elect a category
upon the vessel’s permit application
and will have one opportunity to re-
quest a change in permit category by
submitting an application to the Re-
gional Administrator within 45 days of
the effective date of the vessel’s per-
mit. If such a request is not received
within 45 days, the vessel owner may
not request a change in permit cat-
egory and the vessel permit category
will remain unchanged for the duration
of the fishing year. A vessel may not
fish in more than one multispecies per-
mit category during a fishing year.

(3) With the exception of combina-
tion vessels, sea scallop dredge vessels
are not eligible for limited access
multispecies permits.

(J) Confirmation of permit history. Not-
withstanding any other provisions of
this part, a person who does not cur-
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rently own a fishing vessel, but who
has owned a qualifying vessel that has
sunk, been destroyed, or transferred to
another person, must apply for and re-
ceive a CPH if the fishing and permit
history of such vessel has been retained
lawfully by the applicant. To be eligi-
ble to obtain a CPH, the applicant
must show that the qualifying vessel
meets the eligibility requirements, as
applicable, in this part. Issuance of a
valid CPH preserves the eligibility of
the applicant to apply for a limited ac-
cess permit for a replacement vessel
based on the qualifying vessel’s fishing
and permit history at a subsequent
time, subject to the replacement provi-
sions specified in this section. If fishing
privileges have been assigned or allo-
cated previously under this part, based
on the qualifying vessel’s fishing and
permit history, the CPH also preserves
such fishing privileges. A CPH must be
applied for in order for the applicant to
preserve the fishing rights and limited
access eligibility of the qualifying ves-
sel. An application for a CPH must be
received by the Regional Adminis-
trator no later than 30 days prior to
the end of the first full fishing year in
which a vessel permit cannot be issued.
Failure to do so is considered abandon-
ment of the permit as described in
paragraph (a)(1)(i)(K) of this section. A
CPH issued under this part will remain
valid until the fishing and permit his-
tory preserved by the CPH is used to
qualify a replacement vessel for a lim-
ited access permit. Any decision re-
garding the issuance of a CPH for a
qualifying vessel that has applied for
or been issued previously a limited ac-
cess permit is a final agency action
subject to judicial review under 5
U.S.C. 704. Information requirements
for the CPH application are the same
as those for a limited access permit.
Any request for information about the
vessel on the CPH application form re-
fers to the qualifying vessel that has
been sunk, destroyed, or transferred.
Vessel permit applicants who have
been issued a CPH and who wish to ob-
tain a vessel permit for a replacement
vessel based upon the previous vessel
history may do so pursuant to para-
graph (a)(1)(i)(E) of this section.
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(K) Abandonment or voluntary relin-
quishment of a limited access or morato-
rium permit. If a vessel’s limited access
or moratorium permit for a particular
fishery is voluntarily relinquished to
the Regional Administrator or aban-
doned through failure to renew or oth-
erwise, no limited access or morato-
rium permit for that fishery may be re-
issued or renewed based on that ves-
sel’s limited access or moratorium per-
mit history or to any other vessel rely-
ing on that vessel’s limited access or
moratorium permit history.

(L) Restriction on permit splitting. A
limited access permit issued pursuant
to this section may not be issued to a
vessel or its replacement or remain
valid, if the vessel’s permit or fishing
history has been used to qualify an-
other vessel for another Federal fish-
ery.

(M) Appeal of denial of permit—(1) Eli-
gibility. Any applicant eligible to apply
for a limited access multispecies
Handgear A permit who is denied such
permit may appeal the denial to the
Regional Administrator within 30 days
of the notice of denial. Any such appeal
must be based on the grounds that the
information used by the Regional Ad-
ministrator was based on incorrect
data, must be in writing, and must
state the grounds for the appeal.

(2) Appeal review. The Regional Ad-
ministrator will appoint a designee
who will make the initial decision on
the appeal. The appellant may request
a review of the initial decision by the
Regional Administrator by so request-
ing in writing within 30 days of the no-
tice of the initial decision. If the appel-
lant does not request a review of the
initial decision within 30 days, the ini-
tial decision is the final administrative
action of the Department of Com-
merce. Such review will be conducted
by a hearing officer appointed by the
Regional Administrator. The hearing
officer shall make findings and a rec-
ommendation to the Regional Adminis-
trator, which shall be advisory only.
Upon receiving the findings and the
recommendation, the Regional Admin-
istrator will issue a final decision on
the appeal. The Regional Administra-
tor’s decision is the final administra-
tive action of the Department of Com-
merce.

§648.4

(3) Status of vessels pending appeal. A
vessel denied a limited access
Handgear A multispecies permit may
fish under the limited access multispe-
cies Handgear A category, provided
that the denial has been appealed, the
appeal is pending, and the vessel has on
board a letter from the Regional Ad-
ministrator authorizing the vessel to
fish under the limited access category.
The Regional Administrator will issue
such a letter for the pendency of any
appeal. Any such decision is the final
administrative action of the Depart-
ment of Commerce on allowable fishing
activity, pending a final decision on
the appeal. The letter of authorization
must be carried on board the vessel. If
the appeal is finally denied, the Re-
gional Administrator shall send a no-
tice of final denial to the vessel owner;
the authorizing letter becomes invalid
5 days after receipt of the notice of de-
nial.

(ii) Open access permits. A vessel of
the United States that has not been
issued and is not eligible to be issued a
limited access multispecies permit is
eligible for and may be issued an ‘‘open
access multispecies’, ‘‘handgear’, or
‘“‘charter/party’ permit, and may fish
for, possess on board, and land multi-
species finfish subject to the restric-
tions in §648.88. A vessel that has been
issued a valid limited access scallop
permit, but that has not been issued a
limited access mulitspecies permit, is
eligible for and may be issued an open
access scallop multispecies possession
limit permit and may fish for, possess
on board, and land multispecies finfish
subject to the restrictions in §648.88.
The owner of a vessel issued an open
access permit may request a different
open access permit category by submit-
ting an application to the Regional Ad-
ministrator at any time.

(2) Atlantic sea scallop vessels— Any
vessel of the United States that fishes
for, possesses, or lands Atlantic sea
scallops in quantities greater than 40 1b
(18.14 kg) shucked, or 5 bu (176.2 L) of
in-shell scallops per trip, except vessels
that fish exclusively in state waters for
scallops, must have been issued and
carry on board a valid scallop permit.

(i) Limited access scallop permits. Any
vessel of the United States that pos-
sesses or lands more than 400 1b (181.44
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kg) of shucked, or the equivalent
amount of in-shell scallops (50 bu (176.2
L)) per trip, except vessels that fish ex-
clusively in state waters for scallops,
must have been issued and carry on
board a valid limited access scallop
permit.

(A) Eligibility. To be eligible to apply
for a limited access scallop permit, a
vessel must have been issued a limited
access scallop permit for the preceding
year, be replacing a vessel that was
issued a limited access scallop permit
for the preceding year, or be replacing
a vessel that was issued a confirmation
of permit history.

(B) Application/renewal restrictions.
See paragraph (a)(1)(i)(B) of this sec-
tion.

(C) Qualification restriction. See para-
graph (a)(1)(i)(C) of this section.

(D) Change in ownership. See para-
graph (a)(1)(i)(D) of this section.

(E) Replacement vessels. See paragraph
(a)(1)(A)(E) of this section.

(F) Upgraded wvessel. See paragraph
(a)(1)(A)(F) of this section.

(&) Consolidation restriction. See para-
graph (a)(1)(i)(G) of this section.

(H) Vessel baseline specifications. See
paragraph (a)(1)(i)(H) of this section.

(I) Limited access permit restrictions. A
vessel may be issued a limited access
scallop permit in only one category
during a fishing year. The owner of a
vessel issued a limited access scallop
permit must elect a permit category
upon the vessels permit application
and will have one opportunity to re-
quest a change in permit category by
submitting an application to the Re-
gional Administrator within 45 days of
the effective date of the vessel’s per-
mit. After this date, the vessel must
remain in that permit category for the
duration of the fishing year. Any DAS
that a vessel uses prior to a change in
permit category will be counted
against its allocation received under
any subsequent permit category.

(J) Confirmation of Permit History. See
paragraph (a)(1)(i)(J) of this section.

(K) Abandomnment or voluntary relin-
quishment of permits. See paragraph
(a)(1)(A)(K) of this section.

(L) Restriction on permit splitting. See
paragraph (a)(1)(i)(L) of this section.

(M) Percentage ownership restrictions.
(I) For any vessel acquired after March
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1, 1994, a vessel owner is not eligible to
be issued a limited access scallop per-
mit for the vessel if the issuance of the
permit will result in the vessel owner,
or in any other person who is a share-
holder or partner of the vessel owner,
having an ownership interest in limited
access scallop vessels in excess of 5 per-
cent of the number of all limited access
scallop vessels at the time of permit
application.

(2) Vessel owners who were initially
issued a 1994 limited access scallop per-
mit or were issued or renewed a limited
access scallop permit for a vessel in
1995 and thereafter, in compliance with
the ownership restrictions in para-
graph (a)(2)(i)(M)(I) of this section, are
eligible to renew such permits(s), re-
gardless of whether the renewal of the
permits will result in the 5~ percent
ownership restriction being exceeded.

(3) Having an ownership interest in-
cludes, but is not limited to, persons
who are shareholders in a vessel owned
by a corporation, who are partners
(general or limited) to a vessel owner,
or who, in any way, partly own a ves-
sel.

(N) [Reserved]

(O) Replacement vessels. See paragraph
(a)(1)(A)(P) of this section.

(ii) General scallop permit. Any vessel
of the United States that is not in pos-
session of a limited access scallop per-
mit, and that possesses, or lands per
trip, 400 1b (181.44 kg) of shucked meats,
or 50 bu (17.62 hL) of in-shell scallops,
or less, except vessels that fish exclu-
sively in state waters for scallops,
must comply with one of the permit re-
quirements described in paragraphs
(a)(2)(ii)(A) or (B) of this section, un-
less otherwise exempted under para-
graph (a)(2)(ii)(C) of this section, and
must comply with the application pro-
cedures specified in paragraphs
(a)(2)(i1)(D) and (E) of this section.

(A) Non-VMS general scallop permit. To
possess or land up to, but not more
than 40 1b (18.14 kg) of shucked or 5 bu
(176.2 L) in-shell scallops per trip that
are sold or are intended to be sold, a
vessel must apply for and be issued a
non-VMS general scallop permit. A
vessel issued a non-VMS general scal-
lop permit may not possess or land
more than 40 1b (18.14 kg) of shucked or
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5 bu (176.2 L)) of in-shell scallops at any
time.

(B) VMS general scallop permit. To pos-
sess or land more than 40 1b (18.14 kg)
of shucked meats or 5 bu (176.2 L)) of in-
shell scallops, but no more than 400 1b
(181.44 kg) of shucked meats, or 50 bu
(17.62 hL) of in-shell scallops, a vessel
must apply for and be issued a VMS
general scallop permit. Issuance of a
VMS general scallop permit requires
the vessel owner to submit a copy of
the vendor’s installation receipt or pro-
vide verification of vendor activation
from a NMFS-approved VMS vendor as
described in §648.9.

(C) Vessels without general scallop per-
mits. No scallop permit is required for a
vessel that possesses or lands up to 40
1b (18.14 kg) of shucked meats or 5 bu
(176.2 L) of in-shell scallops per trip,
provided such scallops are not, or are
not intended to be, sold, traded or
bartered.

(D) [Reserved]

(E) General scallop permit restrictions.
A vessel may be issued a general scal-
lop permit in only one category during
a fishing year. The owners of a vessel
issued a general scallop permit must
elect a permit category upon the ves-
sel’s permit application and shall have
one opportunity to request a change in
its permit category by submitting an
application to the Regional Adminis-
trator within 45 days of the effective
date of the vessel’s permit. After that
date, the vessel must remain in that
permit category for the duration of the
fishing year.

(3) Summer flounder vessels. Any vessel
of the United States that fishes for or
retains summer flounder in the EEZ
must have been issued and carry on
board a valid summer flounder permit,
except for vessels other than party or
charter vessels that observe the posses-
sion limit set forth in §648.105.

(1) Moratorium permits—(A) Eligibility.
To be eligible to apply for a morato-
rium permit to fish for and retain sum-
mer flounder in excess of the posses-
sion limit in §648.105 in the EEZ, a ves-
sel must have been issued a summer
flounder moratorium permit for the
preceding year, be replacing a vessel
that was issued a moratorium permit
for the preceding year, or be replacing

§648.4

a vessel that was issued a confirmation
of permit history.

(B) Application/renewal restriction. See
paragraph (a)(1)(i)(B) of this section.

(C) Qualification restriction. See para-
graph (a)(1)(i)(C) of this section.

(D) Change in ownership. See para-
graph (a)(1)(i)(D) of this section.

(E) Replacement vessels. See paragraph
(a)(1)(A)(E) of this section.

(F) Upgraded vessel. See paragraph
(a)(1)(A)(F) of this section.

(G) Consolidation restriction. See para-
graph (a)(1)(i)(G) of this section.

(H) Vessel baseline specifications. The
vessel baseline specifications in this
section are the respective specifica-
tions (length, GRT, NT, horsepower) of
the vessel as of March 22, 1999, unless
the vessel is in the process of construc-
tion or rerigging or under agreement or
written contract for construction or re-
rigging, as of the effective baseline
specification date in which case the
baseline specifications will be estab-
lished no later than February 19, 2000.

(I) [Reserved]

(J) Confirmation of permit history. See
paragraph (a)(1)(i)(J) of this section.

(K) Abandonment or voluntary relin-
quishment of permits. See paragraph
(a)(1)(A)(K) of this section.

(L) Restriction on permit splitting. See
paragraph (a)(1)(i)(L) of this section.

(ii) Party and charter boat permits.
Any party or charter boat is eligible
for a permit to fish for summer floun-
der, other than a summer flounder
moratorium permit, if it is carrying
passengers for hire. Such vessel must
observe the possession limits specified
in §648.105.

(iii) Ezxemption permits. Owners of
summer flounder vessels seeking an ex-
emption from the minimum mesh re-
quirement under the provisions of
§648.104(b)(1) must request a letter of
authorization (LOA) from the Regional
Administrator. Vessels must be en-
rolled in the exemption program for a
minimum of 7 days. The Regional Ad-
ministrator may impose temporary ad-
ditional procedural requirements by
publishing a notification in the FED-
ERAL REGISTER. If a summer flounder
charter or party requirement of this
part differs from a summer flounder
charter or party management measure
required by a state, any vessel owners
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or operators fishing under the terms of
a summer flounder charter/party vessel
permit in the EEZ for summer flounder
must comply with the more restrictive
requirement while fishing in state wa-
ters, unless otherwise authorized under
§648.107.

(4) Surf clam and ocean quahog vessels.
Any vessel of the United States that
fishes for surf clams or ocean quahogs,
except vessels taking surf clams and
ocean quahogs for personal use or fish-
ing exclusively within state waters,
must have been issued and carry on
board a valid surf clam or ocean qua-
hog permit, respectively.

(i) Maine mahogany quahog permit. (A)
A vessel is eligible for a Maine mahog-
any quahog permit to fish for ocean
quahogs in the Maine mahogany qua-
hog zone if it meets the following eligi-
bility criteria in paragraphs (a)(1) and
(a)(2) of this section, and an applica-
tion for a Maine mahogany quahog per-
mit is submitted by May 19, 1999. After
May 19, 1999, to be eligible to apply for
a Maine mahogany quahog permit, a
vessel must have been issued a Maine
mahogany quahog permit for the pre-
ceding year, be replacing a vessel that
was issued a Maine mahogany quahog
permit for the preceding year, or be re-
placing a vessel that was issued a con-
firmation of permit history.

(I) The vessel was issued a Federal
Maine Mahogany Quahog Experimental
Permit during one of the experimental
fisheries authorized by the Regional
Administrator between September 30,
1990, and September 30, 1997; and,

(2) The vessel landed at least one
Maine bushel of ocean quahogs from
the Maine mahogany quahog zone as
documented by fishing or shellfish logs
submitted to the Regional Adminis-
trator prior to January 1, 1998.

(B)Application/renewal restriction. See
paragraph (a)(1)(i)(B) of this section.

(C) Qualification restriction. See para-
graph (a)(1)(i)(C) of this section.

(D) Change in ownership. See para-
graph (a)(1)(i)(D) of this section.

(E) Replacement vessels. See paragraph
(a)(1)(A)(E) of this section.

(F) Upgraded vessel. See paragraph
(a)(1)(A)(F) of this section.

(G) Consolidation restriction. See para-
graph (a)(1)(i)(G) of this section.
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(H) Vessel baseline specifications. See
paragraph (a)(3)(i)(H) of this section.

(I) [Reserved]

(J) Confirmation of permit history. See
paragraph (a)(1)(i)(J) of this section.

(K) Abandonment or voluntary relin-
quishment of permits. See paragraph
(a)(1)(A)(K) of this section.

(L) Restriction on permit splitting. See
paragraph (a)(1)(i)(L) of this section.

(M) Appeal of denial of a permit. (1)
Any applicant denied a Maine mahog-
any quahog permit may appeal to the
Regional Administrator within 30 days
of the notice of denial. Any such appeal
shall be in writing. The only ground for
appeal is that the Regional Adminis-
trator’s designee erred in concluding
that the vessel did not meet the cri-
teria in paragraph (a)(4)(i)(A) of this
section. The appeal must set forth the
basis for the applicant’s belief that the
decision of the Regional Administra-
tor’s designee was made in error.

(2) The appeal may be presented, at
the option of the applicant, at a hear-
ing before an officer appointed by the
Regional Administrator.

(3) The hearing officer shall make a
recommendation to the Regional Ad-
ministrator.

(4) The Regional Administrator will
make a final decision based on the cri-
teria in paragraph (a)(4)(i)(A) of this
section and on the available record, in-
cluding any relevant documentation
submitted by the applicant and, if a
hearing is held, the recommendation of
the hearing officer. The decision on the
appeal by the Regional Administrator
is the final decision of the Department
of Commerce.

(ii) [Reserved]

() Mackerel, squid, and butterfish ves-
sels. Any vessel of the United States,
including party and charter vessels,
must have been issued and carry on
board a valid vessel permit to fish for,
possess, or land Atlantic mackerel,
squid, or butterfish in or from the EEZ.

(i) Loligo squid/butterfish and Illex
squid moratorium permits Illex squid mor-
atorium is in effect until July 1, 2009).

(A) Eligibility. To be eligible to apply
for a moratorium permit to fish for and
retain Loligo squid, butterfish, or Illex
squid in excess of the incidental catch
allowance in paragraph (a)(5)(ii) of this
section in the EEZ, a vessel must have
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been issued a Loligo squid and
butterfish moratorium permit or Illex
squid moratorium permit, as applica-
ble, for the preceding year, be replac-
ing a vessel that was issued a morato-
rium permit for the preceding year, or
be replacing a vessel that was issued a
confirmation of permit history.

(B) Application/renewal restriction. See
paragraph (a)(1)(i)(B) of this section.

(C) Qualification restriction. See para-
graph (a)(1)(i)(C) of this section.

(D) Change in ownership. See para-
graph (a)(1)(i)(D) of this section.

(E) Replacement vessels. See paragraph
(a)(1)(A)(E) of this section.

(F) Upgraded wvessel. See paragraph
(a)(1)(A)(F) of this section.

(G) Consolidation restriction. See para-
graph (a)(1)(i)(G) of this section.

(H) Vessel baseline specifications. See
paragraph (a)(3)(i)(H) of this section.

(I) [Reserved]

(J) Confirmation of permit history. See
paragraph (a)(1)(i)(J) of this section.

(K) Abandonment or voluntary relin-
quishment of permits. See paragraph
(a)(1)(A)(K) of this section.

(L) Restriction on permit splitting. See
paragraph (a)(1)(i)(L) of this section.

(ii) Squid/butterfish incidental catch
permit. Any vessel of the United States
may obtain a permit to fish for or re-
tain up to 2,500 1b (1.13 mt) of Loligo
squid or butterfish, or up to 10,000 1b
(4.54 mt) of Illex squid, as an incidental
catch in another directed fishery. The
incidental catch allowance may be re-
vised by the Regional Administrator
based upon a recommendation by the
Council following the procedure set
forth in §648.21.

(iii) Atlantic mackerel permit. Any ves-
sel of the United States may obtain a
permit to fish for or retain Atlantic
mackerel in or from the EEZ, except
for vessels that exceed either 165 feet in
length overall (LOA) and 750 gross reg-
istered tons, or a shaft horsepower of
3000 shp. Vessels that exceed the size or
horsepower restrictions may seek to
obtain an at-sea processing permit
specified under §648.6(a)(2).

(iv) Party and charter boat permits.
The owner of any party or charter boat
must obtain a permit to fish for or re-
tain in or from the EEZ mackerel,
squid, or butterfish while carrying pas-
sengers for hire.
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(6) Scup vessels. Beginning on January
1, 1997, and subject to the eligibility re-
quirements specified in paragraphs
(a)(6)(1) and (a)(6)(ii) of this section, the
owner of a vessel of the United States,
including a party or charter vessel,
must obtain a permit issued under this
part to fish for or retain scup for sale,
barter or trade, in or from the EEZ
north of 35°15.3" N. lat. Any vessel,
other than a party or charter boat,
that observes the possession limit re-
strictions established pursuant to, and
the prohibition on sale specified in,
§648.125 is exempt from the permit re-
quirement.

(i) Moratorium permit—(A) Eligibility.
To be eligible to apply for a morato-
rium permit to fish for and retain scup,
a vessel must have been issued a scup
moratorium permit for the preceding
year, be replacing a vessel that was
issued a scup moratorium permit for
the preceding year, or be replacing a
vessel that was issued a confirmation
of permit history.

(B)Application/renewal restriction. See
paragraph (a)(1)(i)(B) of this section.

(C) Qualification restriction. See para-
graph (a)(1)(i)(C) of this section.

(D) Change in ownership. See para-
graph (a)(1)(i)(D) of this section.

(BE) Replacement vessels. See paragraph
(a)(1)(A)(E) of this section.

(F) Upgraded wvessel. See paragraph
(a)(1)(A)(F) of this section.

(G) Consolidation restriction. See para-
graph (a)(1)(i)(G) of this section.

(H) Vessel baseline specifications. See
paragraph (a)(3)(i)(H) of this section.

(I) [Reserved]

(J) Confirmation of permit history. See
paragraph (a)(1)(i)(J) of this section.

(K) Abandonment or wvoluntary relin-
quishment of permits. See paragraph
(a)(1)(A)(K) of this section.

(L) Restriction on permit splitting. See
paragraph (a)(1)(i)(L) of this section.

(ii) Party and charter boat permit. Any
party or charter boat is eligible for a
permit to fish for scup, other than a
scup moratorium permit, if it is car-
rying passengers for hire. Such vessel
must observe the possession limits es-
tablished pursuant to, and the prohibi-
tions on sale specified in, §648.125.

(7T) Black sea bass vessels. Beginning
June 1, 1997, any vessel of the United
States that fishes for or retains black
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sea bass in or from the EEZ north of
356°15.3' N. lat., the latitude of Cape Hat-
teras Light, NC, must have been issued
and carry on board a valid black sea
bass moratorium permit, except for
vessels other than party or charter ves-
sels that observe the possession limit
established pursuant to §648.145.

(i) Moratorium permits—(A) Eligibility.
To be eligible to apply for a morato-
rium permit to fish for and retain
black sea bass in excess of the posses-
sion limit established pursuant to
§648.145 in the EEZ north of 35°15.3" N.
Lat., the latitude of Cape Hatteras
Light, NC, a vessel must have been
issued a black sea bass moratorium
permit for the preceding year, be re-
placing a vessel that was issued a black
sea bass moratorium permit for the
preceding year, or be replacing a vessel
that was issued a confirmation of per-
mit history.

(B) Application/renewal restrictions.
See paragraph (a)(1)(i)(B) of this sec-
tion.

(C) Qualification restriction. See para-
graph (a)(1)(i)(C) of this section.

(D) Change in ownership. See para-
graph (a)(1)(i)(D) of this section.

(BE) Replacement vessels. See paragraph
(a)(1)(A)(E) of this section.

(F) Upgraded wvessel. See paragraph
(a)(1)(A)(F) of this section.

(G) Consolidation restriction. See para-
graph (a)(1)(i)(G) of this section.

(H) Vessel baseline specifications. See
paragraph (a)(3)(i)(H) of this section.

(I) [Reserved]

(J) Confirmation of permit history. See
paragraph (a)(1)(i)(J) of this section.

(K) Abandonment or wvoluntary relin-
quishment of permits. See paragraph
(a)(1)(A)(K) of this section.

(L) Restriction on permit splitting. See
paragraph (a)(1)(i)(L) of this section.

(ii) Party and charter boat permit. The
owner of any party or charter boat
must obtain a permit to fish for or re-
tain black sea bass in or from U.S. wa-
ters of the western Atlantic Ocean
from 35°15.3° N. lat., the latitude of
Cape Hatteras Light, NC, northward to
the U.S.-Canada border, while carrying
passengers for hire.

(8) Atlantic bluefish wvessels.—(i) Com-
mercial. Any vessel of the United States
including party and charter boats not
carrying passengers for hire, that
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fishes for, possesses, or lands Atlantic
bluefish in or from the EEZ in excess of
the recreational possession limit speci-
fied at §648.164 must have been issued
and carry on board a valid commercial
bluefish vessel permit.

(ii) Party and charter wvessels. Any
party or charter boat must have been
issued and carry on board a valid party
or charter boat permit to fish for, pos-
sess, or land Atlantic bluefish in or
from the EEZ if it is carrying pas-
sengers for hire. Persons on board such
vessel must observe the possession lim-
its established pursuant to §648.164, and
the prohibitions on sale specified in
§648.14(w).

(9) Monkfish vessels. Any vessel of the
United States, including a charter or
party boat, must have been issued and
have on board a valid monkfish permit
to fish for, possess, or land any
monkfish in or from the EEZ.

(i) Limited access monkfish permits.—
(A) Eligibility. A vessel may be issued a
limited access monkfish permit if it
meets any of the following limited ac-
cess monkfish permits criteria:

(1) Category A permit (vessels without
NE multispecies or scallop limited access
DAS permits). The vessel landed at least
50,000 1b (22,680 kg) tail-weight or
166,000 1b (75,297.6 kg) whole weight of
monkfish between February 28, 1991,
and February 27, 1995;

(2) Category B permit (vessels less than
51 gross registered tonnage (GRT) without
NE multispecies or scallop limited access
DAS permits that do not qualify for a Cat-
egory A permit). The vessel landed at
least 7,500 1b (3,402 kg) tail-weight or
24,900 1b (11,294.6 kg) whole weight of
monkfish between February 28, 1991,
and February 27, 1995;

(3) Category C permit (vessels with NE
multispecies or scallop limited access DAS
permits). The vessel landed at least
50,000 1b (22,680 kg) tail-weight or
166,000 1b (75,297.6 kg) whole weight of
monkfish between February 28, 1991,
and February 27, 1995; or

(4) Category D permit (all vessels with
NE multispecies limited access DAS per-
mits and vessels less than 51 GRT with
scallop limited access DAS permits that do
not qualify for a Category C permit). The
vessel landed at least 7,500 1b (3,402 kg)
tail-weight or 24,900 1b (11,294.6 kg)
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whole weight of monkfish between Feb-
ruary 28, 1991, and February 27, 1995.

(5) Category F permit (vessels electing to
participate in the Offshore Fishery Pro-
gram). To fish in the Offshore Fishery
Program, as described under §648.95,
vessels must apply for and be issued a
Category F permit and fish under this
permit category for the entire fishing
year. The owner of a vessel, or author-
ized representative, may change the
vessel’s limited access monkfish per-
mit category within 45 days of the ef-
fective date of the vessel’s permit, pro-
vided the vessel has not fished under
the monkfish DAS program during that
fishing year. If such a request is not re-
ceived within 45 days, the vessel owner
may not request a change in permit
category and the vessel’s permit cat-
egory will remain unchanged for the
duration of the fishing year.

(6) Category G permit (vessels restricted
to fishing south of 38°20° N. lat. as de-
scribed in §648.92(b)(9) that do not qualify
for a monkfish limited access Category A,
B, C, or D permit). The vessel landed at
least 50,000 1b (22,680 kg) tail weight or
166,000 1b (75,296 kg) whole weight of
monkfish in the area south of 38°00" N.
lat. during the period March 15 through
June 15 in the years 1995 to 1998.

(7) Category H permit (vessels re-
stricted to fishing south of 38°20" N. lat.
as described in §648.92(b)(9) that do not
qualify for a monkfish limited access
Category A, B, C, D, or G permit). The
vessel landed at least 7,500 1b (3,402 kg)
tail weight or 24,900 1b (11,294 kg) whole
weight of monkfish in the area south of
38°00" N. lat. during the period March 15
through June 15 in the years 1995 to
1998.

(8) Category G permit (vessels restricted
to fishing south of 38°40° N. lat. as de-
scribed in §648.92(b) that do not qualify
for a limited access monkfish Category A,
B, C, or D permit). The vessel landed at
least 50,000 1b (22,680 kg) tail weight or
166,000 1b (75,296 kg) whole weight of
monkfish in the area south of 38° 00" N.
lat. during the period March 15 through
June 15 in the years 1995 to 1998.

(9) Category H permit (vessels restricted
to fishing south of 38°40° N. lat. as de-
scribed in §648.92(b) that do not qualify
for a limited access monkfish Category A,
B, C, or D permit). The vessel landed at
least 7,500 1b (3,402 kg) tail weight or
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24,900 1b (11,294 kg) whole weight of
monkfish in the area south of 38° 00" N.
lat. during the period March 15 through
June 15 in the years 1995 to 1998.

(B) Application/renewal restrictions. No
one may apply for an initial limited ac-
cess monkfish permit for a vessel after
November 7, 2000, unless otherwise al-
lowed in this paragraph (a)(9)@G)(B).
Vessels applying for an initial limited
access Category G or H permit, as de-
scribed in paragraphs (a)(9)(i)(A)(6) and
(7) of this section, must do so on or be-
fore April 30, 2006.

(C) Qualification restrictions. (1) See
paragraph (a)(1)(i)(C) of this section.

(2) Vessels under agreement for con-
struction or under reconstruction. A ves-
sel may be issued a limited access
monkfish permit if the vessel was
under written agreement for construc-
tion or reconstruction between Feb-
ruary 28, 1994, and February 27, 1995,
and such vessel meets any of the quali-
fication criteria regarding amount of
landings as stated in paragraph
(a)(9)(1)(A) of this section between Feb-
ruary 28, 1991, and February 27, 1996.

(D) Change in ownership. (1) See para-
graph (a)(1)(i)(D) of this section.

(2) A vessel may be issued a limited
access monkfish permit if it was under
written agreement for purchase as of
February 27, 1995 and meets any of the
qualification criteria regarding
amount of landings as stated in para-
graph (a)(9)(i)(A) of this section be-
tween February 28, 1991, and February
27, 1996.

(E) Replacement vessels. (1) See para-
graph (a)(1)(i)(E) of this section.

(2) A vessel 261 GRT that lawfully re-
placed a vessel <561 GRT between Feb-
ruary 27, 1995, and October 7, 1999, that
meets the qualification criteria set
forth in paragraph (a)(9)(i)(A) of this
section, but exceeds the 51 GRT vessel
size qualification criteria as stated in
paragraph (a)(9)(i)(A)(2) or (4) of this
section, may qualify for and fish under
the permit category for which the re-
placed vessel qualified.

(3) A vessel that replaced a vessel
that fished for and landed monkfish be-
tween February 28, 1991, and February
27, 1995, may use the replaced vessel’s
history in lieu of or in addition to such
vessel’s fishing history to meet the
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qualification criteria set forth in para-
graph (a)(9A)(AXD), (2), (3), or (4) of
this section, unless the owner of the re-
placed vessel retained the vessel’s per-
mit or fishing history, or such vessel
no longer exists and was replaced by
another vessel according to the provi-
sions in paragraph (a)(1)(i)(D) of this
section.

(4) A vessel that replaced a vessel
that fished for and landed monkfish be-
tween March 15 through June 15 in the
years 1995 through 1998, may use the re-
placed vessel’s history in lieu of, or in
addition to, such vessel’s fishing his-
tory to meet the qualification criteria
set forth in paragraphs (a)(9)(i)(A)(6)
and (7) of this section, unless the owner
of the replaced vessel retained the ves-
sel’s permit or fishing history, or such
vessel no longer exists and was re-
placed by another vessel according to
the provision of paragraph (a)(1)(i)(D)
of this section.

(F) Upgraded vessel. (1) See paragraph
(a)(1)(A)(F) of this section.

(2) A vessel =51 GRT that upgraded
from a vessel size <561 GRT between
February 27, 1995, and October 7, 1999,
that meets any of the qualification cri-
teria set forth in paragraph (a)(9)(i)(A)
of this section, but exceeds the 51 GRT
vessel size qualification criteria as
stated in paragraphs (a)(9)(1)(A)(2) and
(4) of this section, may qualify for and
fish under the permit category of the
smaller vessel.

(&) Consolidation restriction. See para-
graph (a)(1)(i)(G) of this section.

(H) Vessel baseline specification. See
paragraph (a)(1)(i)(H) of this section.

(I) [Reserved]

(J) Confirmation of permit history. See
paragraph (a)(1)(i)(J) of this section.

(K) Abandonment or voluntary relin-
quishment of permits. See paragraph
(a)(1)(A)(K) of this section.

(L) Restriction on permit splitting. A
limited access monkfish permit may
not be issued to a vessel or to its re-
placement, or remain valid, if the ves-
sel’s permit or fishing history has been
used to qualify another vessel for an-
other Federal fishery.

(M) Notification of eligibility for Cat-
egory G and H permits. (1) NMFS will at-
tempt to notify all owners of vessels
for which NMFS has credible evidence
available to inform them that they
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meet the qualification criteria de-
scribed in paragraph (a)(9)(i)(A)(6) or
(7) of this section and that they qualify
for a limited access monkfish Category
G or H permit. Vessel owners that pre-
qualify for a Category G or H permit
must apply for the limited access per-
mit for which they pre-qualified on or
before April 30, 2006, to meet the quali-
fication requirements.

(2) If a vessel owner has not been no-
tified that the vessel is eligible to be
issued a limited access monkfish Cat-
egory G or H permit, and the vessel
owner believes that there is credible
evidence that the vessel does qualify
under the pertinent criteria, the vessel
owner may apply for a limited access
monkfish Category G or H permit on or
before April 30, 2006, by submitting
written evidence that the vessel meets
the qualification requirements de-
scribed in paragraph (a)(9)(1)(A)(6) or
(7) of this section.

(N) Appeal of denial of permit. (I) An
applicant denied a limited access
monkfish Category G or H permit may
appeal to the Regional Administrator
within 30 days of the notice of denial.
Any such appeal shall be in writing.
The only ground for appeal is that the
Regional Administrator erred in con-
cluding that the vessel did not meet
the criteria described in paragraph
(a)(9)(A)(A)(6) or (7) of this section. The
appeal shall set forth the applicant’s
belief that the Regional Administrator
made an error.

(2) The appeal may be presented, at
the option of the applicant, at a hear-
ing before an officer appointed by the
Regional Administrator. The hearing
officer shall make a recommendation
to the Regional Administrator. The Re-
gional Administrator’s decision on the
appeal is the final decision of the De-
partment of Commerce.

(3) Status of vessels pending appeal. (i)
A vessel denied a limited access
monkfish Category G or H permit may
fish under the monkfish DAS program,
provided that the denial has been ap-
pealed, the appeal is pending, and the
vessel has on board a letter from the
Regional Administrator authorizing
the vessel to fish under the monkfish
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DAS program. The letter of authoriza-
tion must be carried on board the ves-
sel. A vessel with such a letter of au-
thorization shall not exceed the annual
allocation of monkfish DAS as speci-
fied in §648.92(b)(1) and must report the
use of monkfish DAS according to the
provisions of §648.10(b) or (c), which-
ever applies. If the appeal is finally de-
nied, the Regional Administrator shall
send a notice of final denial to the ves-
sel owner; the letter authorizing tem-
porary participation in the monkfish
fishery shall become invalid 5 days
after receipt of the notice of denial, but
no later than 10 days from the date of
the denial letter. If the appeal is ap-
proved, any DAS used during pendency
of the appeal shall be deducted from
the vessel’s annual allocation of
monkfish DAS for that fishing year.

(i1) Monkfish incidental catch vessels
(Category E). A vessel of the United
States that is subject to these regula-
tions and that has not been issued a
limited access monkfish permit under
paragraph (a)(9)(i)(A) of this section, is
eligible for and may be issued a
monkfish incidental catch (Category E)
permit to fish for, possess, or land
monkfish subject to the restrictions in
§648.94(c).

(ii) [Reserved]

(10) Atlantic herring vessels—(i) Except
as provided herein, any vessel of the
United States must have been issued
and have on board a valid Atlantic her-
ring permit to fish for, possess, or land
Atlantic herring in or from the EEZ.
This requirement does not apply to the
following:

(A) A vessel that possesses herring
solely for its use as bait, providing the
vessel does not use or have on board
purse seine, mid-water trawl, pelagic
gillnet, sink gillnet, or bottom trawl
gear on any trip in which herring is
fished for, possessed, or landed, and
does not transfer, sell, trade, or barter
such herring;

(B) A skiff or other similar craft used
exclusively to deploy the net in a purse
seine operation during a fishing trip of
a vessel that is duly permitted under
this part; or

(C) At-sea processors that do not har-
vest fish, provided that at-sea proc-
essor vessels are issued the at-sea proc-
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essor permit specified under
§648.6(a)(2).

(ii) Atlantic herring carrier. An Atlan-
tic herring carrier must have been
issued and have on board a herring per-
mit and a letter of authorization to re-
ceive and transport Atlantic herring
caught by another permitted fishing
vessel. The letter of authorization ex-
empts such a vessel from the VMS and
IVR vessel reporting requirements as
specified in §648.7 and subpart K of this
part, except as otherwise required by
this part. An Atlantic herring carrier
vessel must request and obtain a letter
of authorization from the Regional Ad-
ministrator, and must report all her-
ring carried from each vessel on a
given trip in its Fishing Vessel Trip
Report. The Fishing Vessel Trip Report
must include the vessel name. Carrier
vessels under a letter of authorization
may not conduct fishing activities ex-
cept for purposes of transport or pos-
sess any fishing gear on board the ves-
sel; must be used exclusively as an At-
lantic herring carrier vessel; and must
carry observers if required by NMFS.
There is a minimum enrollment period
of 7 calendar days. While operating
under a valid LOA, such vessels are ex-
empt from any herring possession lim-
its associated with the herring vessel
permit categories. Herring carrier ves-
sels under an LOA may not possess,
transfer, or land any species except for
Atlantic herring, except that they may
possess Northeast multispecies trans-
ferred by vessels issued either an All
Areas Limited Access Herring Permit
and/or an Areas 2 and 3 Limited Access
Herring Permit, consistent with the
applicable possession limits for such
vessels.

(iii) Vessel sice limitation. A vessel of
the United States is eligible for and
may be issued an Atlantic herring per-
mit to fish for, possess, or land Atlan-
tic herring in or from the EEZ, except
for any vessel that is 2165 ft (50.3 m) in
length overall (LOA), or > 750 GRT
(680.4 mt), or the vessel’s total main
propulsion machinery is > 3,000 horse-
power. Vessels that exceed the size or
horsepower restrictions are eligible to
be issued an at-sea processing permit
specified under §648.6(a)(2)(ii).

(iv) Limited access herring permits. (A)
A vessel of the United States that
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fishes for, possesses, or lands more
than 6,600 1b ( 3 mt) of herring, except
vessels that fish exclusively in state
waters for herring, must have been
issued and carry on board one of the
limited access herring permits de-
scribed in paragraphs (a)(10)(iv)(A)(1)-
(3) of this section, including both ves-
sels engaged in pair trawl operations.

(I) All Areas Limited Access Herring
Permit. A vessel may fish for, possess,
and land unlimited amounts of herring
from all herring areas, provided the
vessel qualifies for and has been issued
this permit, subject to all other regula-
tions of this part.

(2) Areas 2 and 3 Limited Access Herring
Permit. A vessel may fish for, possess,
and land unlimited amounts of herring
from herring Areas 2 and 3, provided
the vessel qualifies for and has been
issued this permit, subject to all other
regulations of this part.

(3) Limited Access Incidental Catch
Herring Permit. (i) A vessel that does
not qualify for either of the permits
specified in paragraphs (a)(10)(iv)(A)(I)
and (2) of this section may fish for, pos-
sess, and land up to 55,000 1b (256 mt) of
herring from any herring area, pro-
vided the vessel qualifies for and has
been issued this permit, subject to all
other regulations of this part.

(i1) A vessel that does not qualify for
an All Areas Limited Access Herring
Permit specified in paragraph
(a)(10)(iv)(A)(I) of this section, but
qualifies for the Areas 2 and 3 Limited
Access Herring Permit specified in
paragraph (a)(10)(iv)(A)(2) of this sec-
tion, may fish for, possess, and land up
to 55,000 1b (256 mt) of herring from Area
1, provided the vessel qualifies for and
has been issued this permit, subject to
all other regulations of this part.

(B) Eligibility for All Areas and Areas 2
and 3 Limited Access Herring Permits, and
Confirmation of Permit History (CPH). A
vessel is eligible for and may be issued
either an All Areas or Areas 2 and 3
Limited Access Herring Permit if it
meets the permit history criteria in
paragraph (a)(10)(iv)(B)(I) of this sec-
tion and the relevant landing require-
ments in paragraphs (a)(10)({iv)(B)(2)
and (3) of this section.

(1) Permit history criteria for All Areas
and Areas 2 and 3 Permits. (i) The vessel
must have been issued a Federal her-
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ring permit (Category 1 or 2) that was
valid as of November 10, 2005; or

(ii) The vessel is replacing a vessel
that was issued a Federal herring per-
mit (Category 1 or 2) between Novem-
ber 10, 2003, and November 9, 2005. To
qualify as a replacement vessel, the re-
placement vessel and the vessel being
replaced must both be owned by the
same vessel owner; or, if the vessel
being replaced was sunk or destroyed,
the vessel owner must have owned the
vessel being replaced at the time it
sunk or was destroyed; or, if the vessel
being replaced was sold to another per-
son, the vessel owner must provide a
copy of a written agreement between
the buyer of the vessel being replaced
and the owner/seller of the vessel, doc-
umenting that the vessel owner/seller
retained the herring permit and all
herring landings history.

(2) Landings criteria for the All Areas
Limited Access Herring Permit—(i) The
vessel must have landed at least 500 mt
of herring in any one calendar year be-
tween January 1, 1993, and December
31, 2003, as verified by dealer reports
submitted to NMFS or documented
through valid dealer receipts, if dealer
reports were not required by NMFS. In
those cases where a vessel has sold her-
ring but there are no required dealer
receipts, e.g., transfers of bait at sea
and border transfers, the vessel owner
can submit other documentation that
documents such transactions and
proves that the herring thus trans-
ferred should be added to their landings
history. The owners of vessels that
fished in pair trawl operations may
provide landings information as speci-
fied in paragraph (a)(10)(iv)(B)(2)(iii) of
this section. Landings made by a vessel
that is being replaced may be used to
qualify a replacement vessel consistent
with the requirements specified in
paragraph (a)(10)(iv)(B)(I)(ii) of this
section and the permit splitting prohi-
bitions in paragraph (a)(10)(iv)(N) of
this section.

(i1) Extension of eligibility period for
landings criteria for vessels under con-
struction, reconstruction, or purchase
contract. An applicant who submits
written evidence that a vessel was
under construction, reconstruction, or
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was under written contract for pur-
chase as of December 31, 2003, may ex-
tend the period for determining land-
ings specified in paragraph
(a)(10)(Av)(B)(2)(i) of  this section
through December 31, 2004.

(iii) Landings criteria for vessels
using landings from pair trawl oper-
ations. To qualify for a limited access
permit using landings from pair trawl
operations, the owners of the vessels
engaged in that operation must agree
on how to divide such landings between
the two vessels and apply for the per-
mit jointly, as verified by dealer re-
ports submitted to NMFS or valid deal-
er receipts, if dealer reports were not
required by NMFS.

(3) Landings criteria for the Areas 2 and
3 Limited Access Herring Permit. (i) The
vessel must have landed at least 2560 mt
of herring in any one calendar year be-
tween January 1, 1993, and December
31, 2003, as verified by dealer reports
submitted to NMFS or documented
through valid dealer receipts, if dealer
reports were not required by NMFS. In
those cases where a vessel has sold her-
ring but there are no required dealer
receipts, e.g., transfers of bait at sea
and border transfers, the vessel owner
can submit other documentation that
documents such transactions and
proves that the herring thus trans-
ferred should be added to their landings
history. The owners of vessels that
fished in pair trawl operations may
provide landings information as speci-
fied in paragraph (a)(10)(iv)(B)(2)(iii) of
this section. Landings made by a vessel
that is being replaced may be used to
qualify a replacement vessel consistent
with the requirements specified in
paragraph (a)(10)(iv)(B)(I)(ii) of this
section and the permit splitting prohi-
bitions in paragraph (a)(10)(iv)(N) of
this section.

(i1) Extension of eligibility period for
landings criteria for vessels under con-
struction, reconstruction or purchase con-
tract. An applicant who submits writ-
ten evidence that a vessel was under
construction, reconstruction, or was
under written contract for purchase as
of December 31, 2003, may extend the
period for determining landings speci-
fied in paragraph (a)(10)(iv)(B)(3)(i) of
this section through December 31, 2004.
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(1i1) Landings criteria for vessels using
landings from pair trawl operations. See
paragraph (a)(10)Av)(B)(2)(iii) of this
section.

(4) CPH. A person who does not cur-
rently own a fishing vessel, but owned
a vessel that satisfies the permit eligi-
bility requirements in paragraph
(a)(10)(iv)(B) of this section that has
sunk, been destroyed, or transferred to
another person, but that has not been
replaced, may apply for and receive a
CPH that allows for a replacement ves-
sel to obtain the relevant limited ac-
cess herring permit if the fishing and
permit history of such vessel has been
retained lawfully by the applicant as
specified in paragraph
(a)(10)(iv)(B)(I)(ii) of this section and
consistent with (a)(10)(iv)(N) of this
section.

(C) Eligibility for Incidental Catch Lim-
ited Access Herring Permit, and CPH. A
vessel is eligible for and may be issued
an Incidental Limited Access Herring
Permit if it meets the permit history
criteria specified in paragraph
(a)(10)(iv)(C)(I) of this section and the
landings criteria in paragraph
(a)(10)(iv)(C)(2) of this section.

(1) Permit history criteria. (i) The ves-
sel must have been issued a Federal
permit for Northeast multispecies, At-
lantic mackerel, Atlantic herring, Lo-
ligo or Illex squid, or butterfish that
was valid as of November 10, 2005; or

(i) The vessel is replacing a vessel
that was issued a Federal permit for
Northeast multispecies, Atlantic
mackerel, Atlantic herring, Loligo or
Illex squid, or butterfish that was
issued between November 10, 2003, and
November 9, 2005. To qualify as a re-
placement vessel, the replacement ves-
sel and the vessel being replaced must
both be owned by the same vessel
owner; or, if the vessel being replaced
was sunk or destroyed, the vessel
owner must have owned the vessel
being replaced at the time it sunk or
was destroyed; or, if the vessel being
replaced was sold to another person,
the vessel owner must provide a copy
of a written agreement between the
buyer of the vessel being replaced and
the owner/seller of the vessel, docu-
menting that the vessel owner/seller
retained the herring permit and all
herring landings history.
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(2) Landings criteria for Incidental
Catch Limited Access Herring Permit. (i)
The vessel must have landed at least 15
mt of herring in any calendar year be-
tween January 1, 1988, and December
31, 2003, as verified by dealer reports
submitted to NMFS or documented
through valid dealer receipts, if dealer
reports were not required by NMFS. In
those cases where a vessel has sold her-
ring but there are no required dealer
receipts, e.g., transfers of bait at sea
and border transfers, the vessel owner
can submit other documentation that
documents such transactions and
proves that the herring thus trans-
ferred should be added to the vessel’s
landings history. The owners of vessels
that fished in pair trawl operations
may provide landings information as
specified in paragraph
(a)(10)(iv)(B)(2)(iii) of this section.
Landings made by a vessel that is
being replaced may be used to qualify a
replacement vessel consistent with the
requirements specified in paragraph
(a)(10)(iv)(B)(I)(ii) of this section and
the permit splitting prohibitions in
paragraph (a)(10)(iv)(N) of this section.

(i1) Extension of eligibility period for
landings criteria for vessels under con-
struction, reconstruction or purchase con-
tract. An applicant who submits writ-
ten evidence that a vessel was under
construction, reconstruction, or was
under written contract for purchase as
of December 31, 2003, may extend the
period for determining landings speci-
fied in paragraph (a)(10)(iv)(C)(2)(i) of
this section through December 31, 2004.

(3) CPH. A person who does not cur-
rently own a fishing vessel, but owned
a vessel that satisfies the permit eligi-
bility requirements in paragraph
(a)(10)(iv)(C) of this section that has
sunk, been destroyed, or transferred to
another person, but that has not been
replaced, may apply for and receive a
CPH that allows for a replacement ves-
sel to obtain the relevant limited ac-
cess herring permit if the fishing and
permit history of such vessel has been
retained lawfully by the applicant as
specified in paragraph
(a)(10)(iv)(B)(I1)(ii) of this section and
consistent with (a)(10)(iv)(N) of this
section.

(D) Application/renewal restrictions. (1)
No one may apply for an initial limited
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access Atlantic herring permit or a
CPH under paragraph (a)(10)(iv)(Li) of
this section after May 31, 2008, or after
the abandonment or voluntary relin-
quishment of permit history as speci-
fied in paragraph (a)(10)(iv)(M) of this
section.

(2) An applicant who submits written
proof that an eligible vessel was sold,
with the seller retaining the herring
history through a written agreement
signed by both parties to the sale or
transfer, may not utilize such history
if the vessel’s history was used to qual-
ify another vessel for another limited
access permit.

(3) All limited access permits estab-
lished wunder this section must be
issued on an annual basis by April 30,
the last day of the year for which the
permit is issued, unless a CPH has been
issued as specified in paragraph
(a)(10)(iv)(L) of this section. Applica-
tion for such permits must be received
no later than March 31, which is 30
days before the last day of the permit
year. Failure to renew a limited access
permit in any fishing year bars the re-
newal of the permit in subsequent
years.

(B) Qualification restriction. See para-
graph (a)(1)(i)(C) of this section.

(F) Change in ownership. See para-
graph (a)(1)(i)(D) of this section.

(G) Replacement vessels. See paragraph
(a)(1)(A)(E) of this section.

(H) Upgraded wvessel. See paragraph
(a)(1)(A)(F) of this section.

(I) Consolidation restriction. See para-
graph (a)(1)(i)(G) of this section.

(J) Vessel baseline specifications. See
paragraph (a)(1)(i)(H) of this section. If
a herring CPH is initially issued, the
vessel that provided the CPH eligi-
bility establishes the size baseline
against which future vessel size limita-
tions shall be evaluated.

(K) Limited access permit restrictions.
[Reserved]

(L) Confirmation of Permit History. See
paragraph (a)(1)(i)(J) of this section.

(M) Abandonment or voluntary relin-
quishment of permits. See paragraph
(a)(1)(A)(K) of this section.

(N) Restriction on permit splitting. See
paragraph (a)(1)(i)(L) of this section.
Notwithstanding paragraph (a)(1)({1)(L),
vessel owners applying for a limited ac-
cess herring permit who sold vessels
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with limited access permits and re-
tained the herring history before ap-
plying for the initial limited access
herring permit may not use the herring
history to qualify a vessel for the ini-
tial limited access herring permit, if
the issuance of such permit would vio-
late the restrictions on permit split-
ting. Furthermore, notwithstanding
paragraph (a)(1)(i)(L), for the purposes
of the Atlantic herring fishery, her-
rings landings history generated by
separate owners of a single vessel at
different times may be used the qualify
more than one vessel, provided that
each owner applying for a limited ac-
cess permit, demonstrates that he/she
created distinct fishing histories, and
that such histories have been retained.

(0) Appeal of denial of permit—(1) Eligi-
bility. Any applicant eligible to apply
for a limited access herring permit who
is denied such permit may appeal the
denial to the Regional Administrator
within 30 days of the notice of denial.
Any such appeal may only be based on
the grounds that the information used
by the Regional Administrator was
based on incorrect data. The appeal
must be in writing, and must state the
specific grounds for the appeal.

(2) Appeal review. The Regional Ad-
ministrator shall appoint a designee
who shall make the initial decision on
the appeal. The appellant may request
a review of the initial decision by the
Regional Administrator by so request-
ing in writing within 30 days of the no-
tice of the initial decision. If the appel-
lant does not request a review of the
initial decision within 30 days, the ini-
tial decision is the final administrative
action of the Department of Com-
merce. Such review will be conducted
by a hearing officer appointed by the
Regional Administrator. The hearing
officer shall make findings and a rec-
ommendation to the Regional Adminis-
trator, which shall be advisory only.
Upon receiving the findings and the
recommendation, the Regional Admin-
istrator shall issue a final decision on
the appeal. The Regional Administra-
tor’s decision is the final administra-
tive action of the Department of Com-
merce.

(3) Status of vessels pending appeal. A
vessel denied a limited access herring
permit may fish under the limited ac-
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cess herring permit, provided that the
denial has been appealed, the appeal is
pending, and the vessel has on board a
letter from the Regional Administrator
authorizing the vessel to fish under the
limited access category. The Regional
Administrator shall issue such a letter
for the pendency of any appeal. The
letter of authorization must be carried
on board the vessel. If the appeal is fi-
nally denied, the Regional Adminis-
trator shall send a notice of final de-
nial to the vessel owner; the author-
izing letter becomes invalid 5 days
after receipt of the notice of denial, but
no later than 10 days from the date of
the letter of denial.

(v) Open access herring permit. A ves-
sel that has not been issued a limited
access Atlantic herring permit may ob-
tain an open access incidental Atlantic
herring permit to possess up to 6,600 1b
(3 mt) of herring per trip, and is lim-
ited to one landing per calendar day.

(11) Spiny dogfish vessels. Any vessel
of the United States that commercially
fishes for, possesses, or lands spiny
dogfish in or from the EEZ must have
been issued and carry on board a valid
commercial spiny dogfish vessel per-
mit.

(12) Tilefish vessels. Any vessel of the
United States must have been issued
and carry on board a valid tilefish ves-
sel permit to fish for, possess, or land
tilefish in or from the tilefish manage-
ment unit.

(1) Limited access tilefish permits—(A)
Eligibility. A vessel may be issued a lim-
ited access tilefish permit if it meets
any of the following limited access
tilefish permit criteria, provided that
the vessel landed the specified amounts
of tilefish to meet such criteria within
the tilefish management unit:

(1) Full-time tier 1 category. The vessel
landed at least 250,000 1b (113,430 kg) of
tilefish per year for any 3 years be-
tween 1993 and 1998, at least 1 1b (2.20
kg) of which was landed prior to June
15, 1993.

(2) Full-time tier 2 category. The vessel
landed at least 30,000 1b (13,612 kg) per
year for any of 3 years between 1993 and
1998, at least 1 1b (2.20 kg) of which was
landed prior to June 15, 1993.

(3) Part-time category. The vessel land-
ed 10,000 1b (4,537 kg) of tilefish in any
1 year between 1988 and 1993 and 10,000
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1b (4,537 kg) in any 1 year between 1994
and 1998, or landed 28,000 1b (12,904 kg)
of tilefish in any 1 year between 1984
and 1993, at least 1 1b (2.20 kg) of which
was landed prior to June 15, 1993.

(B) Application/renewal restriction—(1)
Initial application. A vessel owner must
apply for an initial limited access
tilefish permit before November 1, 2002,
one year from the effective date of the
regulations.

(2) For fishing years beyond the ini-
tial application year, the provisions of
paragraph (a)(1)(i)(B) of this section
apply.

(C) Qualification restrictions. The pro-
visions of paragraph (a)(1)(i)(C) of this
section apply.

(D) Change in ownership. The provi-
sions of paragraph (a)(1)(i)(D) of this
section apply.

(E) Replacement wvessels. The provi-
sions of paragraph (a)(1)(A)(E) of this
section apply.

(F) Upgraded vessel. The provisions of
paragraph (a)(1)(A)(F) of this section
apply.

(&) Consolidation restriction. The pro-
visions of paragraph (a)(1)(i)(G) of this
section apply.

(H) Vessel baseline specifications. The
provisions of paragraph (a)(1)(i)(H) of
this section apply.

(I) Limited access permit restrictions. (1)
A vessel may be issued a limited access
tilefish permit for only one category
during a fishing year.

(2) A vessel issued a limited access
tilefish permit may not be issued an in-
cidental catch tilefish permit during a
fishing year.

(J) Confirmation of permit history. The
provisions of paragraph (a)(1)(i)(J) of
this section apply.

(K) Abandonment or voluntary relin-
quishment of permits. The provisions
of paragraph (a)(1)(i)(K) of this section
apply.

(L) Restriction on permit splitting. The
provisions of paragraph (a)(1)(i)(L) of
this section apply.

(M) Appeal of denial of a permit. (1)
Any applicant denied a tilefish limited
access permit may appeal to the Re-
gional Administrator within 30 days of
the notice of denial. Any such appeal
shall be in writing. The only ground for
appeal is that the Regional Adminis-
trator erred in concluding that the ves-
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sel did not meet the criteria in para-
graphs (a)(12)(1)(A)(I),(2), or (3) of this
section. The appeal must set forth the
basis for the applicant’s belief that the
decision of the Regional Administrator
was made in error.

(2) The appeal may be presented, at
the option of the applicant, at a hear-
ing before an officer appointed by the
Regional Administrator. The hearing
officer shall make a recommendation
to the Regional Administrator. The de-
cision on the appeal by the Regional
Administrator is the final decision of
the Department of Commerce.

(3) Status of vessels pending appeal.
A vessel denied a limited access tilefish
permit may fish, provided that the de-
nial has been appealed, the appeal is
pending, and the vessel has on board a
letter from the Regional Administrator
authorizing the vessel to fish. The Re-
gional Administrator will issue such a
letter for the pendency of any appeal.
The decision on the appeal is the final
administrative action of the Depart-
ment of Commerce. The letter of au-
thorization must be carried on board
the vessel. If the appeal is finally de-
nied, the Regional Administrator shall
send a notice of final denial to the ves-
sel owner; the authorizing letter shall
become invalid 5 days after receipt of
the notice of denial.

(ii) Tilefish incidental catch permit. A
vessel of the United States that is sub-
ject to these regulations and that has
not been issued a limited access
tilefish permit is eligible for and may
be issued a tilefish incidental catch
permit to possess or land tilefish in or
from the tilefish management unit.
Such vessel is subject to the restric-
tions in §648.292.

(13) Red Crab vessels. Any vessel of the
United States must have been issued
and have on board a valid red crab ves-
sel permit to fish for, catch, possess,
transport, land, sell, trade, or barter,
any red crab or red crab part in or from
the EEZ portion of the Red Crab Man-
agement Unit.

(i) Limited access red crab permit—(A)
Eligibility. A vessel, or its replacement,
may be issued a limited access red crab
permit if the vessel’s total landings
averaged greater than 250,000 1b (113,400
kg) of red crab per year for the 3 years
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beginning March 1, 1997, through Feb-
ruary 29, 2000. To calculate the average
value per year, the total landings of
whole red crab, or its equivalent by
weight, between March 1, 1997, and Feb-
ruary 29, 2000, inclusive, shall be di-
vided by 3. If the quotient is greater
than 250,000 1b (113,400 kg), the vessel
meets the landings criteria. For exam-
ple, if a vessel caught greater than
750,000 1b (340,200 kg) in the 3-year
qualifying time span—even if it fished
just 2 of those 3 years—the average per
year would be greater than 250,000 1b
(113,400 kg).

(B) Application/renewal restriction—(1)
Initial application for 2002. A vessel
owner must apply for an initial limited
access red crab permit before April 8,
2003. No vessel owner may apply for an
initial limited access red crab permit
after this date.

(2) Fishing years 2003 and beyond. (i)
For fishing years beyond the initial
year, the provisions of paragraph
(a)(1)(1)(B) of this section apply.

(i11) A limited-access permit holder
may choose to declare out of the red
crab fishery for the next fishing year
by submitting a binding declaration on
a form supplied by the Regional Ad-
ministrator, which must be received by
NMFS at least 180 days before the last
day of the current fishing year. NMFS
will presume that a vessel intends to
fish during the next fishing year unless
such binding declaration is received at
least 180 days before the last day of the
current fishing year. Any limited-ac-
cess permit holder who has submitted a
binding declaration must submit either
a new binding declaration or a renewal
application for the year after which
they were declared out of the fishery.

(C) Qualification restrictions. The pro-
visions of paragraph (a)(1)(i)(C) of this
section apply.

(D) Change in ownership. The provi-
sions of paragraph (a)(1)({)(D) of this
section apply.

(E) Replacement vessels. (1) To be eligi-
ble for a limited access permit under
this section, the replacement vessel’s
length, GRT, and NT may not exceed
by greater than 10 percent the length,
GRT, and NT of the vessel’s baseline
specifications. The replacement vessel
must also meet any other applicable
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criteria under paragraph (a)(13)(i)(F') of
this section.

(2) A vessel that lawfully replaced a
vessel that meets the qualification cri-
teria set forth in paragraph (a)(13)(i)(A)
of this section may qualify for and fish
under the permit category for which
the replaced vessel qualified.

(3) A vessel that replaced a vessel
that fished for and landed red crab be-
tween March 1, 1997, and February 29,
2000, may use the replaced vessel’s his-
tory in lieu of or in addition to such
vessel’s fishing history to meet the
qualification criteria set forth in para-
graph (a)(13)(i)(A) of this section, un-
less the owner of the replaced vessel re-
tained the vessel’s permit or fishing
history, or such vessel no longer exists
and was replaced by another vessel ac-
cording to the provisions in paragraph
(a)(1)(A)(D) of this section.

(F) Upgraded vessel. A vessel may be
upgraded, whether through refitting or
replacement, and be eligible to retain
or renew a limited access permit, pro-
vided that the vessel’s length, GRT,
and NT is increased no more than once.
Any increase in any of the aforemen-
tioned specifications of vessel size may
not exceed 10 percent of the vessel’s
baseline specifications, as applicable. If
any increase in any of the aforemen-
tioned specifications of vessel size oc-
curs, any increase in the other speci-
fications must be performed at the
same time.

(&) Consolidation restriction. The pro-
visions of paragraph (a)(1)(i)(G) of this
section apply.

(H) Vessel baseline specifications. The
vessel baseline specifications in this
section are the respective specifica-
tions (length, GRT, and NT) of the ves-
sel indicated on the vessel’s initial lim-
ited access permit as of the date the
initial vessel applies for such permit.

(I) Limited access permit restrictions. A
vessel issued a limited access red crab
permit may not be issued a red crab in-
cidental catch permit during the same
fishing year.

(J) Confirmation of permit history
(CPH). Notwithstanding any other pro-
visions of this part, a person who does
not currently own a fishing vessel, but
who has owned a qualifying vessel that
has sunk, been destroyed, or trans-
ferred to another person and has not
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been replaced, must apply for and re-
ceive a CPH that confirms the fishing
and permit history of such vessel has
been retained lawfully by the appli-
cant. To be eligible to obtain a CPH,
the applicant must show that the
qualifying vessel met the eligibility re-
quirements, as applicable, in this part.
Issuance of a valid CPH preserves the
eligibility of the applicant to apply for
a limited access permit for a replace-
ment vessel based on the qualifying
vessel’s fishing and permit history at a
subsequent time, subject to the re-
placement provisions specified in this
section. If fishing privileges have been
assigned or allocated previously under
this part, based on the qualifying ves-
sel’s fishing and permit history, the
CPH preserves such fishing privileges.
A CPH must be applied for in order for
the applicant to preserve the fishing
rights and limited access eligibility of
the qualifying vessel. An application
for a CPH must be received by the Re-
gional Administrator no later than 30
days prior to the end of the first full
fishing year in which a vessel permit
cannot be issued. Failure to do so is
considered abandonment of the permit
as described in paragraph (a)(1)(i)(K) of
this section. A CPH issued under this
part will remain valid until the fishing
and permit history preserved by the
CPH is used to qualify a replacement
vessel for a limited access permit. Any
decision regarding the issuance of a
CPH for a qualifying vessel that has
applied for or been issued previously a
limited access permit is a final agency
action subject to judicial review under
5 U.S.C. 704. Information requirements
for the CPH application are the same
as those for a limited access permit.
Any request for information about the
vessel on the CPH application form re-
fers to the qualifying vessel that has
been sunk, destroyed, or transferred.
Vessel permit applicants who have
been issued a CPH and who wish to ob-
tain a vessel permit for a replacement
vessel based upon the previous vessel
history may do so pursuant to para-
graph (a)(13)(i)(E) of this section.

(K) Abandomment or voluntary relin-
quishment of permits. The provisions of
paragraph (a)(1)(i)(K) of this section
apply.
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(L) Restriction on permit splitting. The
provisions of paragraph (a)(1)(i)(L) of
this section apply.

(M) Notification of eligibility for 2002.
(I) NMFS will attempt to notify all
owners of vessels for which NMFS has
credible evidence that they meet the
qualification criteria described in para-
graph (a)(13)(1)(A) of this section and
that they qualify for a limited access
red crab permit. Vessel owners must
still apply by April 8, 2003 to complete
the qualification requirements.

(2) If the vessel owner has not been
notified that the vessel is eligible to be
issued a limited access red crab permit,
and the vessel owner believes that
there is credible evidence that the ves-
sel does qualify under the pertinent
criteria, the vessel owner may apply
for a limited access red crab permit by
April 8, 2003 by submitting evidence
that the vessel meets the requirements
described in paragraph (a)(13)(i)(A) of
this section.

(N) Appeal of denial of a permit. (1)
Any applicant denied a limited access
red crab permit may appeal to the Re-
gional Administrator within 30 days of
the notice of denial. Any such appeal
shall be in writing. The only ground for
appeal is that the Regional Adminis-
trator erred in concluding that the ves-
sel did not meet the criteria in para-
graph (a)(13)(i)(A) of this section. The
appeal must set forth in writing the
basis for the applicant’s belief that the
decision of the Regional Administrator
was made in error.

(2) The appeal may be presented, at
the option of the applicant, at a hear-
ing before an officer appointed by the
Regional Administrator. The hearing
officer shall make a recommendation
to the Regional Administrator. The de-
cision on the appeal by the Regional
Administrator is the final decision of
the Department of Commerce.

(3) Status of vessels pending appeal. A
vessel denied a limited access red crab
permit may fish for and land red crab
as if a limited access permit had been
issued, provided that the denial has
been appealed, the appeal is pending,
the vessel owner has presented prima
facie evidence that the decision was
made in error, and the vessel has on
board a letter from the Regional Ad-
ministrator authorizing the vessel to
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fish. During the appeal, the vessel may
only land up to 75,000 1b (34,019 kg) of
red crab per trip. The Regional Admin-
istrator will issue such a letter for the
pendency of any appeal. The decision
on the appeal is the final administra-
tive action of the Department of Com-
merce. The letter of authorization
must be carried on board the vessel. If
the appeal is finally denied, the Re-
gional Administrator shall send a no-
tice of final denial to the vessel owner;
the authorizing letter shall become in-
valid 5 days after receipt of the notice
of denial.

(i1) Red crab incidental catch permit. A
vessel of the United States that is sub-
ject to these regulations and that has
not been issued a red crab limited ac-
cess permit is eligible for and may be
issued a red crab incidental catch per-
mit to catch, possess, transport, land,
sell, trade, barter, up to 500 1b (226.8 kg)
of red crab, or its equivalent as speci-
fied at §648.263(a)(2)(i) and (ii), per fish-
ing trip in or from the Red Crab Man-
agement Unit. Such vessel is subject to
the restrictions in §648.263(b).

(14) Skate vessels. Any vessel of the
United States must have been issued
and have on board a valid skate vessel
permit to fish for, possess, transport,
sell, or land skates in or from the EEZ
portion of the Skate Management Unit.

(b) Permit conditions. (1)(i) Any person
who applies for and is issued or renews
a fishing permit under this section
agrees, as a condition of the permit,
that the vessel and the vessel’s fishing
activity, catch, and pertinent gear
(without regard to whether such fish-
ing occurs in the EEZ or landward of
the EEZ; and without regard to where
such fish or gear are possessed, taken,
or landed); are subject to all require-
ments of this part, unless exempted
from such requirements under this
part. All such fishing activities, catch,
and gear will remain subject to all ap-
plicable state requirements. Except as
otherwise provided in this part, if a re-
quirement of this part and a manage-
ment measure required by a state or
local law differ, any vessel owner per-
mitted to fish in the EEZ for any spe-
cies managed under this part, except
tilefish, must comply with the more re-
strictive requirement. Except as other-
wise provided in this part, if a require-
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ment of this part and a management
measure required by a state or local
law differ, any vessel owner permitted
to fish in the tilefish management unit
for tilefish managed under this part
must comply with the more restrictive
requirement. Owners and operators of
vessels fishing under the terms of a
summer flounder moratorium, scup
moratorium, or black sea bass morato-
rium; or a spiny dogfish or bluefish
commercial vessel permit, must also
agree not to land summer flounder,
scup, black sea bass, spiny dogfish, or
bluefish, respectively, in any state
after NMFS has published a notifica-
tion in the FEDERAL REGISTER stating
that the commercial quota for that
state or period has been harvested and
that no commercial quota is available
for the respective species. A state not
receiving an allocation of summer
flounder, scup, black sea bass, or blue-
fish, either directly or through a coast-
wide allocation, is deemed to have no
commercial quota available. Owners
and operators of vessels fishing under
the terms of the tilefish limited access
permit must agree not to land tilefish
after NMFS has published a notifica-
tion in the FEDERAL REGISTER stating
that the quota for the tilefish limited
access category under which a vessel is
fishing has been harvested. Owners or
operators fishing for surfclams and
ocean quahogs within waters under the
jurisdiction of any state that requires
cage tags are not subject to any con-
flicting Federal minimum size or tag-
ging requirements. If a surfclam and
ocean quahog requirement of this part
differs from a surfclam and ocean qua-
hog management measure required by
a state that does not require cage tag-
ging, any vessel owners or operators
permitted to fish in the EEZ for
surfclams and ocean quahogs must
comply with the more restrictive re-
quirement while fishing in state wa-
ters. However, surrender of a surfclam
and ocean quahog vessel permit by the
owner by certified mail addressed to
the Regional Administrator allows an
individual to comply with the less re-
strictive state minimum size require-
ment, as long as fishing is conducted
exclusively within state waters.
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(ii) Any person who applies for or has
been issued a limited access or morato-
rium permit on or after September 4,
2007 agrees, as a condition of the per-
mit, that the vessel may not fish for,
catch, possess, or land, in or from Fed-
eral or state waters, any species of fish
authorized by the permit, unless and
until the permit has been issued or re-
newed in any subsequent permit year,
or the permit either has been volun-
tarily relinquished pursuant to para-
graph (a)(1)(1)(K) of this section or oth-
erwise forfeited, revoked, or trans-
ferred from the vessel.

(2) A vessel that is issued or renewed
a limited access or moratorium permit
on or after September 4, 2007 for any
fishery governed under this section is
prohibited from fishing for, catching,
possessing, and/or landing any fish for
which the vessel would be authorized
under the respective limited access or
moratorium permit in or from state
and/or Federal waters in any subse-
quent permit year, unless and until the
limited access or moratorium permit
has been issued or renewed pursuant to
paragraph (a)(1)(i)(B) of this section
and the valid permit is on board the
vessel. This prohibition does not apply
to a vessel for which the limited access
or moratorium permit has been volun-
tarily relinquished pursuant to para-
graph (a)(1)(1)(K) of this section or oth-
erwise forfeited, revoked, or trans-
ferred from the vessel.

(c) Permit applications—(1) General.
Applicants for a permit under this sec-
tion must submit a completed applica-
tion on an appropriate form obtained
from the Regional Administrator. The
application must be signed and sub-
mitted to the Regional Administrator
at least 30 days before the date on
which the applicant desires to have the
permit made effective. The Regional
Administrator will notify the applicant
of any deficiency in the application
pursuant to this section. Vessel owners
who are eligible to apply for limited
access or moratorium permits under
this part shall provide information
with the application sufficient for the
Regional Administrator to determine
whether the vessel meets the applica-
ble eligibility requirements specified in
this section.
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(2) Vessel permit information require-
ments. (i) An application for a permit
issued under this section, in addition
to the information specified in para-
graph (c¢)(1) of this section, also must
contain at least the following informa-
tion, and any other information re-
quired by the Regional Administrator:
Vessel name, owner name or name of
the owner’s authorized representative,
mailing address, and telephone num-
ber; USCG documentation number and
a copy of the vessel’s current USCG
documentation or, for a vessel not re-
quired to be documented under title 46
U.S.C., the vessel’s state registration
number and a copy of the current state
registration; a copy of the vessel’s cur-
rent party/charter boat license (if ap-
plicable), home port and principal port
of landing, length overall, GRT, NT,
engine horsepower, year the vessel was
built, type of construction, type of pro-
pulsion, approximate fish hold capac-
ity, type of fishing gear used by the
vessel, number of crew, number of
party or charter passengers licensed to
be carried (if applicable), permit cat-
egory, if the owner is a corporation, a
copy of the current Certificate of In-
corporation or other corporate papers
showing the date of incorporation and
the names of the current officers of the
corporation, and the names and ad-
dresses of all shareholders owning 25
percent or more of the corporation’s
shares; if the owner is a partnership, a
copy of the current Partnership Agree-
ment and the names and addresses of
all partners; if there is more than one
owner, the names of all owners having
a 2b-percent interest or more; and per-
mit number of any current or, if ex-
pired, previous Federal fishery permit
issued to the vessel.

(ii) An application for an initial lim-
ited access multispecies hook-gear per-
mit must also contain the following in-
formation:

(A) If the engine horsepower was
changed or a contract to change the
engine horsepower had been entered
into prior to July 1, 1996, such that it
is different from that stated in the ves-
sel’s most recent application for a Fed-
eral fisheries permit before July 1, 1996,
sufficient documentation to ascertain
the different engine horsepower. How-
ever, the engine replacement must be
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completed within 1 year of the date on
which the contract was signed.

(B) If the length, GRT, or NT was
changed or a contract to change the
length, GRT, or NT had been entered
into prior to July 1, 1996, such that it
is different from that stated in the ves-
sel’s most recent application for a Fed-
eral fisheries permit, sufficient docu-
mentation to ascertain the different
length, GRT, or NT. However, the up-
grade must be completed within 1 year
from the date on which the contract
was signed.

(iii) An application for a limited ac-
cess NE multispecies permit must also
contain the following information:

(A) For vessels fishing for NE multi-
species with gillnet gear, with the ex-
ception of vessels fishing under the
Small Vessel permit category, an an-
nual declaration as either a Day or
Trip gillnet vessel designation as de-
scribed in §648.82(k). A vessel owner
electing a Day or Trip gillnet designa-
tion must indicate the number of
gillnet tags that he/she is requesting,
and must include a check for the cost
of the tags. A permit holder letter will
be sent to the owner of each eligible
gillnet vessel, informing him/her of the
costs associated with this tagging re-
quirement and providing directions for
obtaining tags. Once a vessel owner has
elected this designation, he/she may
not change the designation or fish
under the other gillnet category for the
remainder of the fishing year. Incom-
plete applications, as described in para-
graph (e) of this section, will be consid-
ered incomplete for the purpose of ob-
taining authorization to fish in the NE
multispecies gillnet fishery and will be
processed without a gillnet authoriza-
tion.

(B) [Reserved]

(iv) An application for a scallop per-
mit must also contain the following in-
formation:

(A) For every person named by appli-
cants for limited access scallop permits
pursuant to paragraph (c)(2)(i) of this
section, the names of all other vessels
in which that person has an ownership
interest and for which a limited access
scallop permit has been issued or ap-
plied for.

(B) If applying for a VMS general
scallop permit, or full-time or part-

§648.4

time limited access scallop permit, or
if opting to use a VMS unit, a copy of
the vendor installation receipt or proof
of vendor activation of the VMS from a
NMFS-approved VMS vendor. NMFS-

approved vendors are described in
§648.9.

(C) If applying to fish under the small
dredge program set forth under

§648.51(e), an annual declaration into
the program.

(v) An application for a surf clam and
ocean quahog permit must also contain
the pump horsepower.

(vi) Prior to issuance of a limited ac-
cess Atlantic herring permit, a VMS
unit provided by a NMFS-approved
vendor must be installed and NMFS
must receive a notice from the vendor
that the VMS is activated.

(d) Fees. The Regional Administrator
may charge a fee to recover adminis-
trative expenses of issuing a permit re-
quired under this section. The amount
of the fee is calculated in accordance
with the procedures of the NOAA Fi-
nance Handbook, available from the
Regional Administrator, for deter-
mining administrative costs of each
special product or service. The fee may
not exceed such costs and is specified
with each application form. The appro-
priate fee must accompany each appli-
cation; if it does not, the application
will be considered incomplete for pur-
poses of paragraph (e) of this section.
Any fee paid by an insufficiently fund-
ed commercial instrument shall render
any permit issued on the basis thereof
null and void.

(e) Issuance. (1) Except as provided in
subpart D of 156 CFR part 904, the Re-
gional Administrator shall issue a per-
mit within 30 days of receipt of the ap-
plication, unless the application is
deemed incomplete for the following
reasons:

(i) The applicant has failed to submit
a complete application. An application
is complete when all requested forms,
information, documentation, and fees,
if applicable, have been received and
the applicant has submitted all appli-
cable reports specified in §648.7;

(ii) The application was not received
by the Regional Administrator by the
applicable deadline set forth in this
section;
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(iii) The applicant and applicant’s
vessel failed to meet all applicable eli-
gibility requirements set forth in this
section;

(iv) The applicant applying for a lim-
ited access multispecies combination
vessel or individual DAS permit, a full-
time or part-time limited access scal-
lop permit, or electing to use a VMS,
has failed to meet all of the VMS re-
quirements specified in §§648.9 and
648.10; or

(v) The applicant has failed to meet
any other application requirements
stated in this part.

(2) Incomplete applications. Upon re-
ceipt of an incomplete or improperly
executed application for any permit
under this part, the Regional Adminis-
trator shall notify the applicant of the
deficiency in the application. If the ap-
plicant fails to correct the deficiency
within 30 days following the date of no-
tification, the application will be con-
sidered abandoned.

(f) Change in permit information. Any
change in the information specified in
paragraphs (c)(2) or (c)(3) of this sec-
tion must be submitted by the appli-
cant in writing to the Regional Admin-
istrator within 15 days of the change,
or the permit is void.

(g) Expiration. A permit expires upon
the renewal date specified in the per-
mit.

(h) Duration. A permit will continue
in effect unless it is revoked, sus-
pended, or modified under 15 CFR part
904, or otherwise expires, or ownership
changes, or the applicant has failed to
report any change in the information
on the permit application to the Re-
gional Administrator as specified in
paragraph (f) of this section. However,
the Regional Administrator may au-
thorize the continuation of a permit if
the new owner so requests. Applica-
tions for permit continuations must be
addressed to the Regional Adminis-
trator.

(i) Alteration. Any permit that has
been altered, erased, or mutilated is in-
valid.

(j) Reissuance. A permit may be re-
issued by the Regional Administrator
when requested in writing, stating the
need for reissuance, the name of the
vessel (if applicable), and the fishing
permit number assigned. An applica-

50 CFR Ch. VI (10-1-07 Edition)

tion for the reissuance of a permit will
not be considered a new application.
The fee for a reissued permit shall be
the same as for an initial permit.

(k) Transfer. A permit issued under
this part is not transferable or assign-
able. A permit will be valid only for the
fishing vessel, owner and/or person for
which it is issued.

(1) Display. A vessel permit must be
carried, at all times, on board the ves-
sel for which it is issued and shall be
subject to inspection upon request by
any authorized officer. A person issued
a permit under this section must be
able to present the permit for inspec-
tion when requested by an authorized
officer. Permits must be maintained in
legible condition.

(m) Sanctions. The Assistant Admin-
istrator may suspend, revoke, or mod-
ify, any permit issued or sought under
this section. Procedures governing en-
forcement-related permit sanctions or
denials are found at subpart D of 15
CFR part 904.

[61 FR 34968, July 3, 1996]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §648.4, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

EFFECTIVE DATE NOTES: 1. At 72 FR 20958,
Apr. 27, 2007, §648.4 was amended by sus-
pending paragraphs (a)(9)(i)(A)(6) and (7) and
adding paragraphs (a)(9)(1)(A)8) and (9), ef-
fective May 1, 2007 through Oct. 27, 2007. At
72 FR 53942, Sept. 21, 2007, the expiration date
was changed to Oct. 22, 2007.

2. At 72 FR 43191, Aug. 3, 2007,
§648.4(a)(1)(1)(E) was revised, effective Jan. 1,
2008. For the convenience of the user, the re-
vised text is set forth as follows:

§648.4 Vessel permits.

(a)k * %

(1)* * %

)% * *

(E) Replacement vessels. With the exception
of vessels that have obtained a limited ac-
cess Handgear A permit described in
§648.82(b)(6), an owner of a vessel that has
been issued any limited access or morato-
rium permit under this section is limited to
one vessel replacement per permit year,
using the earliest permit year start date of
the limited access or moratorium permits
for which the vessel is eligible, unless the
vessel has been rendered inoperable and non-
repairable. To be eligible for a limited access
or moratorium permit under this section,
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the replacement vessel must meet the fol-
lowing criteria and any other applicable cri-
teria under paragraph (a)(1)(i)(F) of this sec-
tion:

* * * * *

3. At 72 FR 51702, Sept. 11, 2007, §648.4 was
amended by adding paragraph (a)(4)(ii), effec-
tive Jan. 1, 2008. For the convenience of the
user, the added text is set forth as follows:

§648.4 Vessel permits.

(a)* * %

(4)* * %

(ii) VMS Requirement. (A) Surfclam and
ocean quahog open access permits. In order to
be eligible for issuance of an open access
surfclam or ocean quahog permit, the vessel
owner must have installed on the vessel an
operational VMS unit that meets the cri-
teria set forth in §648.9. The vessel owner/op-
erator must activate the VMS unit and pro-
vide verification of vendor activation from a
NMFS-approved VMS vendor as described in
§648.9. Verification is done by completing,
signing, and mailing or faxing a VMS certifi-
cation form to the NMFS Northeast Region
Office of Law Enforcement.

(B) Maine mahogany quahog limited access
permit. In order to be eligible for issuance of
a Maine mahogany quahog permit, the vessel
owner must have installed on the vessel an
operational VMS unit that meets the cri-
teria set forth in §648.9. By January 1, 2009,
unless otherwise exempted under paragraph
(a)(4)(ii)(B)(I) of this section. The vessel
owner/operator must activate the VMS unit
and provide verification of vendor activation
from a NMFS-approved VMS vendor as de-
scribed in §648.9. Verification is done by
completing, signing, and mailing or faxing a
VMS certification form to the NMFS North-
east Region Office of Law Enforcement.

(1) Special VMS exemption for Maine mahog-
any quahog vessels. Vessel owners eligible to
renew a limited access Maine mahogany qua-
hog permit may do so without proof of in-
stallation of a VMS, provided the vessel does
not fish for, catch, or possess; or attempt to
fish for, catch, or posses; Maine mahogany
quahogs. Proof of VMS installation must be
provided to the NMFS Northeast Region Of-
fice of Law Enforcement prior to departure
on any fishing trip on which ocean quahogs
may be caught or landed. Once a vessel
issued a Maine mahogany quahog permit has
elected to participate in the Maine mahog-
any quahog fishery, the vessel must keep the
VMS unit turned on and functioning as spec-
ified under §648.9. Once a limited access
Maine mahogany quahog permitted vessel
has participated in the Maine mahogany
quahog fishery, this exemption no longer ap-
plies.

§648.5
(2) [Reserved]

* * * * *

4. At 72 FR 53949, Sept. 21, 2007, §648.4 was
amended by revising the headings for para-
graphs (a)(9)(1)(A)(6) and (7), effective Oct. 22,
2007. For the convenience of the user, the re-
vised text is set forth as follows:

§648.4 Vessel permits.

(a) * k%

(9) * * *

(i) ** *

(A) * % *

(6) Category G permit (vessels restricted to
fishing south of 38°40" N. lat. As described in
$§648.92(b) that do mot qualify for a monkfish
limited access Category A, B, C, or D per-
mit).* * *

(7) Category H permit (vessels restricted to
fishing south of 38°40° N. lat. As described in
$§648.92(b) that do mot qualify for a monkfish
limited access Category A, B, C, D, or G per-
mit).x * *

* * * * *

§648.5 Operator permits.

(a) General. Any operator of a vessel
fishing for or possessing: Atlantic sea
scallops in excess of 40 1b (18.1 kg); NE
multispecies, spiny dogfish, monkfish,
Atlantic herring, Atlantic surfclam,
ocean quahog, Atlantic mackerel,
squid, butterfish, scup, black sea bass,
or Atlantic bluefish, harvested in or
from the EEZ; tilefish harvested in or
from the EEZ portion of the Tilefish
Management Unit; skates harvested in
or from the EEZ portion of the Skate
Management Unit; or Atlantic deep-sea
red crab harvested in or from the EEZ
portion of the Red Crab Management
Unit, issued a permit, including carrier
and processing permits, for these spe-
cies under this part, must have been
issued under this section, and carry on
board, a valid operator permit. An op-
erator’s permit issued pursuant to part
622 or part 697 of this chapter satisfies
the permitting requirement of this sec-
tion. This requirement does not apply
to operators of recreational vessels.

(b) Operator permit application. Appli-
cants for a permit under this section
must submit a completed application
on an appropriate form provided by the
Regional Administrator. The applica-
tion must be signed by the applicant
and submitted to the Regional Admin-
istrator at least 30 days before the date
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